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STATEMENT OF FACTS.

This action was brought by the defendant in error in

the court below, as the Administratrix of the Estate of

James W. Frost, deceased, to recover damages for the

death of her husband, the said Frost, laying her dam-

ages at the limit of the statute, to wit: $20,000.00.
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Frost was a locomotive engineer in the employ of the

plaintiff in error, on passenger Train No. 5, February

I St, 1 89 1, running from Butte to Ogden. This train

was due at Dillon at 2:37 p. m. Prior to its arrival

there, to wit: at 2:05, the train dispatcher had given an

order through the operators to the effect that Train No.

5 would wait at Dillon until 2 45 p. m , for Train

No. 32.

Train No. 32 was a mixed freight and passenger

train, running between Butte and Dillon. The regular

meeting point of these trains was at Dillon, but Train

No. 32, on the date aforesaid, was a few minutes behind

time, and in order to avoid a long delay of the train at

Apex, the order aforesaid was given. Train No. 32

was at Glen, a station 18 miles from Dillon. The order

of the dispatcher was received by the operator at Glen,

who delivered it to the conductor and engineer of Train

No. 32. Having ample time within which to run to

Dillon under the order, Train No. 32 proceeded, acting

upon the supposition that Train No. 5 would wait at

Dillon until 2:45, as specified in the order. The oper-

ator at Dillon received the order at 2 105, thirty-two

minutes before Train No. 5 was due there, but neglected

to warn it by turning the signal board, as it was his duty

to do, under the rules, immediately upon receiving the

order. The order was laid aside and entirely forgotten.

Upon the arrival of Train No. 5, the operator

neglected to communicate the order to the conductor, or

to take any steps to hold the train. In the absence of any

special order. Train No. 5 would run on regular schedule

time, as provided in the time-card. The signal not



showing " red," the track was supposed to be clear, and

so Train No. 5 proceeded on its wa}', stopping at the

water tank, a short distance from the station, for water,

then resuming. It had gone a httie way below the

switches when it met Train No. 32. In the collision

which followed. Frost was injured, from the effects of

which he died eight da3's afterward.

The map referred to by the witnesses show that leav-

ing Dillon going sout'h, as was Train No. 5, the track

makes a long curve to the left ; that the position of the

engineer, Frost, upon his engine, was on the right side

and opposite the direction of the curve, which precluded

an unobstructed view of the track; in fact, from his

position he could not see the track ahead of him to ex-

ceed two hundred feet (going around the curve), unless

he might be able to see further by looking across the

cab and out of the opposite window. (Page 77, Rec.)

That the engineer, Albert Jones, on Train No. 32, on

the contrary, could see from his position on his engine,

the entire intervening track; that the whole distance

(about three-quarters of a mile) was in plain view and

there was nothing to obstruct his observation of the

track or prevent his seeing the approaching train.

These facts are made very clear by reference to the

map in connection with the testimon}'. (Page 77-8 Rec.)

The record shows that the accident resulting in the

death of Frost might have occurred from any one or a

combination of three separate causes, to wit:

First—'The neglect of the defendant, Stuerer, as op-

erator, in failing to deliver the order that would hold

Train No. 5.



Second—^.The neglect of the defendant, Stuerer, as

signal-man, in failing to turn the signal "red."

Third—The neglect of Engineer Jones in failing to

make the run to Dillon in the time he should, and in

failing to see the approaching Train No. 5.

These several points were raised by instructions

requested, which were refused, as was also an instruc-

tion directing the jury to return a verdict for nominal

damages only.

These, together with certain exceptions reserved to

portions of the charge of the Court, constitute the

errors upon which we rely as will more fully appear

from the following:

ASSIGNMENT OF ERRORS.

First—The Court erred in refusing to give the follow-

ing instruction requested by defendant below. (Record

page 108).

" In a case of this kind, in order to hold the railway

company liable, it is not sufficient to show that the de-

ceased met his death while in the discharge of the

duties of his employment without his fault. The plain-

tiff, in order to recover, must go further and show that

there was a lack of personal duty or positive wrong on

the part of the company or the person representing the

company, which was the direct cause of the death.

The compan}^ would only be liable in this case

through some negligence justly attributable to it and

that negligence could only arise either through a failure

to perform a personal duty owing to the deceased or by

an act amounting to a positive wrong toward him.
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From the testimony it is evident that the persons

representing the company was the superintendent

through the train dispatcher. The company had dele-

gated to him full power and authority in the matter

of the movement of trains. For any neglect of duty

on his part, or for any positive wrong committed by

him, resulting in injury to any employe under him,

the company might be responsible. It is clear from the

testimony that the engineers, conductors, operators and

all those directl}' engaged in the movement of trains,

were, while so engaged, under the immediate control of

the dispatcher, and as to them, he was in effect the com-

pany, and it would be liable for an}' negligence of his re-

sulting in injury to any employe under him.

There is no contention here, however, that the acci-

dent resulting in the death of Frost was the result of

any negligence on the part of the train dispatcher. On

the other hand, it is evident from the pleadings and

proofs that the accident was the result primarily of the

negligence of the defendant, Stuerer, the operator at

Dillon station.

There is some testimony tending to show that Albert

Jones, the engineer of Train No. 32, was guilty of negli-

gence contributing to the accident; in other words, that

the accident could not have happened but for his negli-

gence, notwithstanding the negligence of the operator.

If this is true, then there can be no recovery in this case,

because Jones was a fellow servant of the said Frost and

his negligence, as well as the defendant, Stuerer, was

incident to his employment and assumed by him.

— 5
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But the primary cause of the accident was the negH-

gence of the"^ defendant, Stuerer. This is not disputed,

and it is contended that he was a fellow servant.

From the testimony as to the duties of the operator,

the grade, rank, and nature of his employment, and

which is in no way disputed, it is evident that he was a

fellow servant of Frost.

The testimony clearly establishes the fact that the

said Stuerer was employed to attend to the telegraphing

at the station of Dillon, which included the receiving and

delivering of orders affecting the movement of trains.

It was his duty, upon the receipt of any such order, to

immediatel}^ display the proper signal, and, upon the

arrival of the train, to notify the conductor and engineer

of the receipt of the order. It was also his dut}^ to

attend to the delivery and receipt of mails, and to assist

in unloading and loading baggage. In order that all

passenger trains might be operated with convenience and

dispatch, it was necessary that somebody be on hand at

the stations upon their arrival to attend to this duty.

This was Stuerer's duty, in addition to attending to the

signals and taking orders and delivering them to the

conductor and engineer. From this, it is clear that it

was the duty of the said Stuerer to act in conjunction

with the conductor and engineer in the proper movement

of trains, and especially of passenger trains, such as was

this Train No. 5, upon which the said Frost w^as em-

ployed. In fact his assistance and proper discharge of

his duties were essential to the safe and proper move-

ments of this train. In no sense was he the superior of

Frost, with authority to control him or his engine.

— 6 —



Being a fellow servant, and engaged in the same com-

mon employment, his negligence in failing to deliver the

order of the train dispatcher, thus qausing the accident,

was negligence for which the railway company could not

be liable in the absence, as exists here, of any testimony

tending to show that the operator was incompetent and

that the company was negligent in retaining him in

its service.

You are, therefore, directed to return a verdict for

the defendant, the railway company.

Second—The Court erred in refusing to give the fol-

lowing instruction, marked " Defendant's Instruction

No. 2:" (See Bill of Exceptions, page 122, Record.)

'DEFENDANT'S REQUEST No. 2."

"As to whether the plaintiff is entitled to recover in

this action you will take into consideration the cause of

the accident resulting in the death of the said Frost, for

the plaintiff will not be entitled to recover at all unless

you believe, from the evidence, that the defendant rail-

road company was guilty of some act of negligence in

the discharge of its duty toward the said Frost, which

directly or approximately contributed to his injury and

death. If you believe, from the evidence, that the acci-

dent resulting in the death of the said Frost was the

result solely of the negHgence of the operator, George

Stuerer, or of the engineer, Albert Jones, then you are

instructed that these two persons, being fellow servants

of the said Frost, the plaintiff cannot recover at all."

Third—That the Court erred in refusing to give to

the jury the following instruction, requested by the

— 7
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defendant, marked "Defendant's Request No. 3." (See

Bill of Exceptions, page 112, Record.)

"DEFENDANT'S REQUEST No. 3."

" You are instructed, that, if you believe, from the

testimony, that the accident complained of, resulting in

the death of the said Frost, was occasioned either by the

negligence of the said defendant Stuerer, or of the said

Albert Jones, the engineer of Train No. 32, or by their

combined negligence, or if you believe that the accident

could have been avoided by the exercise of ordinary care

on the part of either of them, then the plaintiff cannot re-

cover, and you should return a verdict for the defendants."

Fourth—That the Court erred in refusing to give to

the jury the following instruction, marked "Defen-

dant's Request No, i :" (See Bill of Exceptions, page

I [ I, Record.)

"DEFENDANT'S REQUEST No. i."

"You are instructed that this is an action for damages

sustained by reason of the death of James W. Frost,

alleged to have been caused by the wrongful acts of the

defendants, and, in order to justify a recovery for speci-

fied damages, it is incumbent upon the plaintiff that she

shall prove, by competent evidence, that the estate of

said deceased, or his next of kin, have suffered some

damage by reason of his death capable of estimation or

computation in money, and in order to justify such

verdict for specific damages, the evidence for the plaintiff

must afford a basis from which the jury can calculate or



compute the same. In this case the plaintiff has failed

to furnish sufficient evidence affording such basis for
»

calculation of specific damages, and under the testimony

she would not be entitled, in any event, to more than

nominal damages.

"You are therefore instructed that if the plaintiff is

entitled to recover at all you will find a verdict for her

in the sum of one dollar."

Fifth—That the Court erred in giving to the jury the

charge and instruction defining the liability of the

defendant for the negligence of the operator, as follows:

(See Bill of Exceptions, page 112, Record.)

" As you have heard me state in deciding the motion

in this case, the railroad company, in changing the time

of the running of trains, was required to notif}' the

engineer and the conductor of the railroad train that the

time had been changed, and if they failed to do so, that

was negligence upon their part. If they entrusted—the

railroad company entrusted—to any one else to give that

notice and that person, through negligence on his part,

failed to give that notice, why, then, the company was

liable for that negligence. It was the duty of the com-

pany to give that notice, and if it entrusted that duty to

the telegraph operator the acts of that telegraph oper-

ator were the acts of the company. If he was negligent

in this matter that was the negligence of the company."

Sixth—That the Court erred in giving to the jury the

charge and instruction defining the liabilit}' of the de-

fendant for the negligence of Albert Jones, as follows:

(See Bill of Exceptions, page 114, Record.)



"If the killing was the actual negligence of Jones and

not the negligence of the telegraph operator, then the

company would not be liable. The onl}' evidence there

is here upon the negligence of Jones is that he might

have seen that train and could have stopped his own

train and given the signal to the other train and the

other train could have known there was a train on the

road coming in that direction. There is no evidence

here that he did see the approaching train, but only that

he misfht have seen it if he had looked. I do not know

that there is any testimony that shows that it was his

duty to have examined the whole tr'ack before him as

far as he could see, but it may have been his duty to do

so; but the question arises, was his conduct the occasion

of the death of this party or was the conduct of the

telegraph operator.^"

Seventh—That the Court erred in giving to the jury

the charge and instruction further defining the liability

of the defendant for the negligence of the said Albert

Jones, as follows: (See Bill of Exceptions, page 114,

Record.)

" As to the negligence of Jones, the engineer of Train

No. 32, it appears by the testimony that he could have

seen the other train if he had looked. Whether he did

look or not does not appear in evidence. What he did

do in relation to the matter does not appear in evidence.

It does not really appear in evidence that it was part of

his duty to look half a mile ahead on the track to see

whether there was anything there."

10



POINTS AND AUTHORITIES.

It is contended that these instructions requested and

refused fairly state the law and facts and should have

been giv^en. Had the first instruction above set out

been given, then, of course, the refusal to give any of

the others would have been immaterial; but upon a

refusal to give the first we were entitled to the second,

if we are correct in our theory that the operator was a

fellow servant of Frost.

The instruction in the third assignment above, like

the second, was requested upon the theory that the oper-

ator was a fellow servant of Frost, as was Albert Jones.

The Court instructed the jury that Jones was a fellow

servant, but that Stuerer, the operator, was not. Pre-

sumably, upon this theory, the instruction as requested

was refused. If, however, the operator was a fellow

servant, then we were entitled to the instruction as

requested.

If the Court was correct in holding that the operator

was not a fellow servant of Frost and the plaintiff was,

therefore, entitled to recover such damages as she had

proved, then the instruction in the fourth assignment

above should have been given directing the jury to

return a verdict for nominal damages only. This for

the reason that the plaintiff's testimony was extremely

meager on the question of damages sustained by the

estate. In fact there is nothing to show that the estate,

or the widow, or the next of kin, had been damaged at

all by reason of the death of Frost. There is no testi-

mony that the plaintiff, as the wife of Frost, had been
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supported by him in his hfetime, or that they had lived

together, or that ai y of the next of kin was aided in

any way by him, or had any right to expect aid or

assistance from him. There is no testimony in the

record as to the skill or abilit}^ of the deceased to earn

money, nor anything as to his probable life expectanc}'.

Upon the testimony there was rjothing, as we contend,

that would enable the jury to compute damages upon

any fair, just or equitable basis, or from which they

could compute it upon any recognized rule of law or

evidence. The verdict in this case, and the damages

allowed the plaintiff, must rest solely upon a speculative

basis.

OarlBon vs. O. S. L. & U. N. Ry. Co., 28 Pac, 497.

Atch., Etc., Ry. Co. vs. Brown, 26 Kan., 443.

(6 A. & E., 238.)

The jury were forced to speculate as to the amount of

damages to which the plaintiff might otherwise be en-

titled, and this should not have been permitted.

. Little Rock, Etc. Ry., Co. vs. Barry, 23, S. W, 1097..

The error in the instruction in the fifth assignment

above, is that it charged the railway company with a

duty so absolute that it, in effect, makes it an insurer of

the safety of its employes.

The instructions in the sixth and seventh assignments

above as to the negligence of Albert Jones, the engineer

of Train No. 32, had a tendency to and must have mis-

led the jury, to say the least. Whatever the testimony

may or may not have been on the question of Jones' ac-

tually seeing or not seeing the approaching train, or as

to what his duty might have been in respect to looking

for approaching trains, to a candid mind, it would seem
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that to look ahead and watch for possible dangers on the

track would be the first duty of a careful and skilled

engineer. To see an imminent danger in plain view%

like a rapidly approaching train, to a casual observer

would seem to be a plain, clear and absolute duty of a

railway engineer; and yet the court in these instruc-

tions told the jur}- that, while it did appear from the

testimony, that Engineer Jones could have seen the ap-

proaching train if he had looked, yet it " did not appear

in evidence that it -was a part of his duty to look half a

mile ahead on the track to see whether there was any-

thing therey

Regardless of any lack of testimon}- on this particu-

lar point we think the law requires of a careful and

skillful engineer that he look ahead of him for possible

danger on the track and avoid it if, by the exercise of

ordinar}- care, he can do so. In these instructions the

Court led the jur}' to infer that it was incumbent upon

the defendant below to prove that it was the duty of the

engineer to be careful and skillful in the management of

his engine. We cannot believe that this is a rule of

evidence nor that it is the law. It would be absurd to

say that an engineer is employed for the purpose of or

with the permission to drive his engine to destruction.

It must be, then, that he is expected to exercise care

and skill, and, given a well-equipped engine and an un-

obstructed observation and clear view of the track,

would he be exercising care and skill in failing to see a

rapidly approaching train when he could do so by simply

observing the track in front of him?

If he failed to look when he might, or failed to see
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when he should, is he not equally guilty of a want of

care and skilh?

The defendant below proved that Albert Jones might

have seen this train approaching in time to prevent the

accident; that he could have prevented the accident by

exercising due care. We contend that we were not

obliged, under any rule of law or evidence, to prove

either that he did actually see the train approaching, or

that it was his duty to see it.

It is a fundamental principle of railway accident law

that even travelers upon a highway are bound to " look

and listen " when upon or approaching a railway, in

order to guard against possible danger. Is a railway

engineer to be held less accountable, or must it be shown

by positive proof that a like duty as to him exists? The

traveler has no one to regard but himself, generally, but

a railway engineer may have entrusted to his care and

skill many human lives as well as much valuable prop-

erty.

That the law should not require of him the exercise

of due care and skill, is a proposition so wholly without

foundation that it would seem to be useless to adduce

authorities controverting it.

As to the conduct of Albert Jones, the record shows

this: (Pages 8i, 90, 91, Record.) His train, No. 32,

left Glen at 2 :o8, and should have been at Dillon at

2:40, as, under the rules, it was his duty to have

his train within the switches at Dillon, with iive

minutes to clear. (Rule 90, page 83, Record.) He

knew that Train No. 5 would only wait at Dillon un-

til 2:45; it might then proceed, and if for any reason
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he could not make the run so as to be in to clear

by 2 :4o, then it was his duty to wait at Apex or put out

signals to protect his train. He failed to wait at Apex

or to put out any signals so far as the record shows.

(Page 91, Record.)

He had 32 minutes to make the run in, and with his

train could have made it in 30. Why he failed to make

the run within the time required by the rules the record

does not disclose. His train was a comparatively light

one, his engine in good shape, and only eighteen miles

to run.

Had he made it, as the record shows he should and

might have done, the accident could not have happened.

Again, the testimony shows (page, 76, 82, Record), that

the entire track for about three-quarters of a mile was

in plain view; that there was nothing to prevent his see-

ing Train No. 5 had he been observing the track ahead

of him as he proceeded.

Referring to the map, the record shows that the acci-

dent happened at the point marked "A"; that from the

point "B" Engineer Jones could see the entire track as

far as the water tank, and by looking directly across the

curve, a distance of about 3,700 feet, he could see a

train at the tank and the whole track and everything in

the yards. His seat on his engine was high enough to

enable him to see over the willows at the bridge.

(Pages 82, 83).

After the accident his engine was examined. It was

found that the throttle valve was open and the lever at

a dead center. This would indicate that the engine was

working steam at the moment of the collision. While
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the shock might have opened the valve, it could not pos-

sibly have set the lever at a dead center. The air w^as

on the engine and that was all there was to indicate

that he had made an}' effort to- stop his train. Had his

engine been running at the usual and ordinary speed, he

could have stopped it in 500 feet by reversing the lever

and opening the sand. (Page 82, Record.)

He had air .on the tender, and by using the air alone,

and without reversing the lever, he could have stopped

in 300 feet. (Page 82, Record.)

This is the testimony and it is not disputed. Why
did Jones permit this collision ?

Did he, at any time after leaving the point "B," see

Train No. 5 approaching r If he did, why did he not

make some effort to stop his train ? Why permit his

engine to be working steam at the very moment of the

collision ? These are questions the record does not an-

swer, but we may assume that he did not see Train No.

5 in time to prevent the collision or he certainly would

have made some effort to prevent it. A sense of his

own personal danger, most naturally, would have im-

pelled him to this course. But that he did not see the

approaching train, when there was nothing to prevent

him seeing it, and when it was certainly his duty to see

it, in the exercise of ordinary care, we may safely con-

clude was gross negligence on his part.

That Frost was a fellow servant of Jones there can be

no question, and so the Court told the jury; and further,

if the death of Frost could be attributed to the negli-

ofence of Tones there could be no recoverv. This is

undoubtedly the law, but the effect of the instruction
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was destroyed and the jury was certainly misled b}' the

inference to be drawn from those portions of the charge

under consideration, and if this inference is to support a

rule of law or evidence the rule would certainly be a

novel one, and would annihilate completely the old and

well-settled rule of the servant's implied undertaking to

bear the risks incident to the service.

For the foregoing reasons it is contended that the

charge of the Court as set forth in the sixth and seventh

assignments above are erroneous.

It is conceded, however, that the defendant Stuerer,

the operator, was negligent, and that primarily his neg-

ligence was the cause of the accident. (Opinion of

Court below, page 96, Record.)

As a signalman it was his dut}', immediately upon

receiving the order in question, to turn the signal board

red, as will appear from the following rule, introduced

by the plaintiff below (page 74, Record.):

" A fixed signal must be used at each train order

office which shall display red when trains are to be

stopped for orders. When there are no orders the- sig-

nal must display white.

"When an operator receives the signal '31' or '19,' he

must immediately display red and then repl}', 'red dis-

played.' The signal must not be changed to white

until the object for which red was displayed is accom-

plished."

The record shows that the station at Dillon was pro-

vided with a fixed signal and so placed that the operator

could work it without leaving or moving from his seat
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at his instrument. (Page 90, Record.) It also shows

that the order received was preceded by the signal "31."

Had the operator obeyed this rule the accident could

not have happened, for, upon the arrival of Train No. 5,

with red displayed, the conductor would have inquired

the cause, when the mislaid order would have been found

and delivered. See following from rule 524 (page 75,

Record.):

" While red is displayed all trains must come to a full

stop, and any train thus stopped must not proceed with-

out receiving an order addressed to such train, or clear-

ance card on form specified below, stating over the

operator's signature, that he has no orders for it."

In addition to his duties as signalman, the record

shows that the operator had other duties directly in con-

nection with the movement of trains. It was his duty

to assist in loading and unloading baggage and mails.

(Page 78, Record.)

It is contended that inasmuch as these duties were a

part of the duties of the operator proper, the faithful

performance of them was necessary to a safe and proper

dispatch of the trains, and that under the rule he was in

fact a fellow servant of the trainmen with whom he co-

operated in the movement of trains. That these duties

were performed by the operator, should not take him

out of the operation of the rule in this respect. The

rules were promulgated by the company for the com^

mon safety of all its employes, and it is reasonable to as-

sume that Frost just as much assumed the risk of the

negligence of the operator in failing to obey the rules as

he did the risk of the negligence of any other servant



^engaged with him in the common employment of the

Tnovement of trains.

Tlie duty of turning the signal board could have been

performed by any one not an operator, but it is clear

that whoever performed them, the performance was

necessary to a safe dispatch of the train.

Under these undisputed facts, the defendant below,

asked the Court to direct a verdict for the defendant,

<:laiming, as we believed the testimony warranted, that

both Stuerer and Albert Jones, were fellow servants of

Frost.

The record in this case contains, perhaps unnecessarily,

the opinion of the Court below, on our motion for a new

trial, but from it we gather clearly the view of the law

entertained b}^ the Court upon which, presumably, our

motion to direct a verdict was refused.

It will be seen that the Court below held that:

" A railway company, however, does not perform its

whole duty to its employes when it establishes a tim

table, either general or temporary. It should exercise

reasonable care, under all the circumstances, to bring

this time-table to the notice of all persons who are

charged by it with the operating of trains on its railway

track." (Page 98, Record.)

We may grant that this is true, but the question

arises, What is '* reasonable care under all the circum-

stances ?"

Right here we maintain, is the essential error in the

holding of the Court.

Does not this record show that not only reasonable

care was exercised, but all possible care under the
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circumstances; a correct order was given ; a skillful op-

erator was employed ; a proper signal was at hand ; rules

carefully and specifically pointing out the duties of these

men had been provided and brought to their notice.

What more could the company do in the exercise of

reasonable care ?

The fact is simply this: If the precautions taken by

the company had been observed, by the agents employed

to carry them out, there would have been no accident.

There was simply a negligent execution of a proper or-

der, or rather a failure of execution and a disobedience

of rules. We think the law is well stated in:

Martin vs. Ry. Co., 65 Fed., 384.

In his view of the law and the facts, we think the

Court below overlooked an important principle involved

in the case and that is, that the defendant, Stuerer, was

not simply an operator, or the medium through whom
orders of the master were transmitted concerning time-

tables. The opinion clearly shows that this thought

however, was uppermost in his mind, and the fact that

Stuerer had other duties in connection with the move-

ment of trains, the failure to perform which was the

primary cause of the accident, was lost sight of entirely.

On this question we think the better rule is as laid

down by the Tennessee Court, where it was held that

an operator was not a fellow servant of the conductor,

but upon the ground that he had nothing to do with the

movement of the train.

E. Tenn. Ry. Co. vs. DeArmond, 86 Tenn., 73.

(6 Am. St. Rep., 816.)
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It was the failure to perform duties enjoined by the

rules and which made Stuerer a fellow servant of

Frost's, which was the sole cause of the accident on

Stuerer's part. These duties were: First, the turning

of the signal board, and second, the deliver}- of the or-

der.

It will be borne in mind that the order received by

him did not positively direct him to deliver it to the con-

ductor or engineer. The order simpl}' said, " Train No.

5 will wait at Dillon until 2:45 for Train No. 32." The

printed form No. 31, prescribed by the rules, and which

he used, contained the following direction:

" Conductor and engineer must each have a copy of

this order."

Stuerer's duty to deliver this was enjoined by the

rules. He knew from the rules to whom to deliver it.

On the general question as to who are fellow servants,

the authorities are now very clear, and a mere reference

to some of the leading cases will perhaps be sufficient:

B. & O. Ry. Co. vs. Baugh, 149 U. S., 368.

St. L., I. N., Etc., Ry. Co. vs. Needham, 63 Fed., 107.

Nor. Pac. Ry. Co. vs. Cavanaugh, 51 Fed., 517.

B. & O. Ry. Co. VB. Andrews, 50 Fed., 728.

Martin vs. Chic, Etc., Ry. Co., 65 Fed., 384.

As to whether the railway company can be held liable

for the negligence of a telegraph operator, resulting in

injur}- of an employe, was raised in the Charles case;

but it seems to have been abandoned practically, as this

Court, as we understand the opinion, decided the case

upon other grounds.

Nor. Pac. vs. Charles, 51 Fed., 562.

2 1
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Somewhat similar in principle, however, was the

case of the Northern Pacific against Smith, where it

seems to be conceded that if the negligence of the flag-

man caused the injury, the defendant would not be

liable. In the case at bar, if we should discard for the

moment the idea that the person causing this injury was

a telegraph operator, and regard him in the light of a

flagman or signalman, whose failure to perform a duty

enjoined by the rules in respect to giving a signal, had

caused the accident, then it would seem that the prin-

ciple in the Smith case, and many others like it, would

apply.

Nor. Pac. Ry. Co. vs. Smitt, 59 Fed., 993.

The rule in the Tennessee case, supra, however, has

been amplified and sustained in a late case in New
York, the court holding, that if the injury to an employe

r,esulted from the negligence of the train dispatcher, the

company would be liable, but not, perhaps, if the order

was a proper one and correctly given, but, through the

negligence of some employee in connection with it, in-

jury resulted.

Haukins vs. N. Y., Etc., Ry. Co., 37 N. E. Rep., 466.

In a Pennsylvania case it was conceded that where an

injury resulted from the negligence of the operator, if the

company was not negligent in the employment of the

operator, or in retaining him in its employ, it was not

liable.

Reiser vs. Penn. Co., 25 Atl., 175.

The railwa}' company was held not liable for the

negligence of an operator in another Pennsylvania case.

Lewis vs. Seiferfc, 116 Pa. St., 628.

(2 Am. St., 631.)
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Since the decision by this Court in the Charles case,

the question has been squarel}^ met and decided by the

Court of Appeals for the Sixth Circuit, and b}' others,

and the rule contended for here, is established by these

eminent authorities, regardless of the fact, it would seem,

that the operator had nothing to do in connection with

the movement of the trains than to transmit orders from

the dispatcher to the trainmen. In this case, the rule in

the early case of Slater vs. Jewett, 85 N. Y., 61 (39
Am. St. Rep., 627), is followed, and in one it is

especially referred to and approved.

In the case at bar, the record clearly shows that the

telegraph operator had no control or supervision over

Frost. ( Page 89, Record.) The chief dispatcher had

control of trains. He alone could issue orders concern-

ing their movements. The duties of the operator, in ad-

dition to transmitting orders, was to assist in the move-

ment of the train, without any authority as to its direc-

tion or control. In the case at bar, it was the duty of

this operator to assist in the movement of the trains,

and on the day of the accident, did so assist, and when
he was through, permitted the train to proceed without

displaying the red signal or delivering the order. That

he was a fellow servant, within the meaning of the rule,

as laid down by the recent authorities, we think is clear.

B. O. Ry. Co. vs. Camp, 65 Fed., 952.

Cin., N. O. & T. P. Ry. Co. vs. Clark, 57 Fed., 125.

(6 C. C. A., 281.)

The case of McKaig against the railroad company is

directly in point. In this case, the fault was the failure

of the operator to put out the necessary signal to stop
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the train and hold it. The court held that this was the

negligence di a fellow servant.

McKaig vs. Ry. Co., 42 Fed.. 288.

SHROPSHIRE & BURLEIGH,

Atioi'tieys for Plaintiff in Error.
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